Laws Prohibiting Tax
Deduction of Bribes

In 1996, the OECD Council recommended that The Treasury Department has relied heavily on these
those member countries that do not disallow the t&ECD sources to prepare the review in Chapter 4 of
deductibility of bribes to foreign public officials re-laws on the tax deductibility of bribes. For some coun-
examine such treatment with the intention of denyiniges, however, non-OECD sources, such as press re-
such deductibility (see Appendix B.) This recommemports and U.S. embassy reporting, were also used. Gen-
dation was reinforced in the Council’s 1997 Revisegtally there was limited information available on how
Recommendation on Combating Bribery in Internaonmember signatories’ tax laws deal with bribery. Even
tional Business Transactions, which laid the foundfor OECD member countries, information made public
tion for negotiation of the OECD Antibribery Con-y the OECD is not yet comprehensive. We continue to
vention. All thirty-four signatories to the Conventiorseek additional information on the entire body of signa-
have agreed to implement the Council's recommetories’ tax and bribery laws so that we will have a better
dation on denying the tax deductibility of bribes. understanding of how the disallowance of tax deduct-

As part of the monitoring process on the Conveibility will be applied in practice. Our information should
tion and the OECD Council recommendation, the OEGBprove as the OECD'’s current monitoring process cre-
also gathers information on the signatories’ laws implates a more complete record of each signatory’s legal,
menting the recommendation on tax deductibility. Oveegulatory, and administrative framework for disallow-
the past year, the OECD has taken important stepsnig the tax deductibility of bribes and makes that record
further the transparency of national legal frameworksiblicly available. In the meantime, our review of sig-
dealing with tax deductibility by providing informationnatories’ laws on the tax deduction of bribes must nec-
on current and pending tax legislation in its websitssarily be of a preliminary nature.
(http://www.oecd.org). Since 1998, the OECD has pos
country-by-country descriptions of the treatment of t : .
tax deductibility of bribes in signatory countries and Z3verall Status of Signatories’ Laws
up-to-date summary of pending changes to their laR€garding the Tax Deductibility of Bribes
on the tax deductibility of bribes. The information on Signatories to the Convention have made substan-
the website is based entirely on reports that the signatal progress on the implementation of the OECD Coun-
ries themselves provide to the OECD secretariat.  cil Recommendation Against the Tax Deductibility of
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Bribes, and further progress is expected in the periBdgstralia
ahead. According to information made available on The Australian law outlawing the bribery of for-
the OECD website, only five OECD member countriesign public officials was recently passed by both
(Australia, Luxembourg, New Zealand, Sweden, amttambers of the legislature. Australia has drafted leg-
Switzerland) have reported that they have not yet dislation that would deny deductions (other than mi-
allowed these deductions. One of the five, Swedemgr facilitation payments) for bribery payments made
enacted a new law on March 25, 1999, under whitdh foreign public officials and also cover bribes paid
deductions for bribes to foreign public officials will béo nongovernment enterprises associated with foreign
disallowed effective on July 1, 1999. governments. This legislation, which would end tax
Despite important positive steps taken by signdeductibility from July 1, 1999, should be introduced
tories, however, such tax deductions are still contini- parliament soon.
ing in some countries. There are several reasons for
this. First, some countries have developed legislatidasstria
proposals to deny the tax deductibility of bribes of According to legislation passed in late October
foreign public officials, but these proposals eithel998, bribes paid to foreign public officials are gen-
have not been introduced in their legislatures or hageally no longer deductible for income tax purposes.
not yet received legislative approval. Second, sormiée Tax Amendment Law of 1998, published in
other countries have changed their tax laws but thé&endesgesetzblafFederal Law Gazette) number I/
laws will not become effective until the date that th28 of January 12, 1998, amended Section 20, para-
Convention enters into force (i.e., sixty days after tiggaph 1, subparagraph 5 of the Income Tax Act. Un-
deposit of an instrument of ratification with theler the new legislation, any cash or in-kind remu-
OECD). Third, grandfather provisions in at least omeeration whose granting or receipt is subject to crimi-
country’s laws may allow tax deductibility to connal punishment is not deductible from taxable income.
tinue. Fourth, it appears that legal frameworks of sofbe disallowance applies to bribes determined under
countries may only disallow the deductibility of certhe Criminal Code, which was amended in August
tain types of bribes. Finally, the standard of proof fa998 to extend criminal liability also to bribery of
denying a tax deduction (i.e., the requirement offareign public officials. A deduction may be disal-
conviction for a criminal violation) in some nationalowed before a finding of a criminal violation. How-
laws complicates the administration of the tax rulewer, if no criminal violation is found in a court pro-
disallowing deductibility. ceeding, the tax administration may have to allow the
The purpose of describing the limitations of counax deduction.
try laws in the area of the tax deductibility of bribes is
to ensure continued focus on improving the situatiorBelgium
Whatever the nature of the legal or administrative A bill aimed at criminalizing bribes to foreign pub-
loophole that makes it possible to deduct a bribe tdi@a officials and denying the deductibility of so called
foreign public official, the practice must be eliminatedsecret commissions” paid in order to obtain or main-
In his remarks to the Carter Center Conference tain public contracts or administrative authorizations
May 3, 1999, Treasury Secretary Robert Rubin chavas adopted by the Senate on July 9, 1998, and by
acterized the fact that some countries have not ye¢ House of Representatives on February 4, 1999. It
eliminated the tax deductibility of bribes as “simplwas published in the Official Journal on March 23,
inexcusable.” Monitoring must continue to ensure tH®99, and entered into force on April 3, 1999. How-
full implementation of the OECD Recommendatioaver, the new law does not disallow the deductibility
against the tax deductibility of bribes. of all bribes to foreign public officials.
Other types of commissions paid to foreign pub-

_ lic officials will remain deductible if such commis-
Review of 90?["“’)' Laws on the sions: do not exceed reasonable limits; are necessary
Tax Deductibility of Bribes to compete against foreign competition; and are rec-
ognized as a normal customary practice in the rel-
Argentina evant country or business sector (i.e., necessary, usual
Tax deductibility of bribes paid to foreign publicand normal in the given sector). The taxpayer must
officials is not allowed. present a request and disclose to the tax administra-
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tion the amount and the purpose of the commissiamsly in exceptional cases under two specific condi-
for the tax administration to decide whether the cortiens. The gift must be made for one of the following
mission is deductible. If all these conditions are nepecific purposes: science, education, culture, fire
fulfilled, the deductibility of the commissions is deprotection or some other social, charitable or humani-
nied, and they are added back to the taxable incotagan purposes. The gift must not be over a strictly
of the payer. A tax equal to at least 20.6 percent détermined percentage of the tax basis. Only if both
the secret commission must be paid whether or mainditions are fulfilled can the gift be treated as de-
the secret commission is deductible. If the payer iglactible for tax purposes.

company, it is liable to a special tax equal to 309 per-

cent of the amount of the bribe. Denmark
The Danish Parliament has adopted a bill proposed
Brazil by the government denying the deductibility of bribes
Brazil does not allow tax deductibility of bribedo foreign public officials. The new legislation came
to foreign public officials. into force on January 1, 1998.
Bulgaria Finland

Bulgarian tax legislation does not allow the de- Finland does not have statutory rules concerning
ductibility of bribes to foreign public officials. Brib- bribes paid to foreign public officials. Similar pay-
ery is a criminal activity under Bulgaria’s criminalments to domestic public officials are nondeductible
code. The deduction of bribes in the computation of the basis of case law and practice of the tax ad-
domestic taxes is not permitted. This disallowanceiinistration. The same rule is expected to apply to
however, is not explicit in Bulgaria’s tax legislationbribes paid to foreign public officials in case law. On

this basis, the same rule is already being applied in
Canada practice by the tax administration regarding bribes to

Since 1991, the Income Tax Act has disallowddreign public officials.
the deduction as a business expense of payments in
connection with a conspiracy in Canada to bribeFrance
foreign public official. Specifically, effective for out- The French Parliament passed legislation deny-
lays or expenses after July 13, 1990, Section 67.5im§ the tax deductibility of bribes to foreign public
the Income Tax Act states that any payment that woulflicials on December 29, 1997, pursuant to Article
be an offense identified in several provisions of tt# bis of the Corrective Finance Bill for 1997. The
criminal code (including bribes and conspiracy to pagw does not allow the deduction of amounts paid or
bribes to foreign public officials, or persons or comadvantages granted directly or through intermediar-
panies connected to foreign public officials) is naés to foreign public officials within the meaning of
deductible for income tax purposes. This provisiofrticle 1.4 of the Convention. The tax provision will
also waives the normal statute of limitations so thtake effect on July 18, 1999, which is sixty days after
an amount may be disallowed any time it is identifigtie ratification of the Convention by the French Na-

no matter how long after it has been paid. tional Assembly. The new law applies only to con-
tracts concluded during tax years beginning on or after
Chile July 18, 1999.

Chilean tax legislation does not contain specific
provisions or rules concerning bribes paid to foreiggermany
public officials. Because bribe payments are not con- Under previous German tax law, deductions or
sidered to be compulsory payments, they are rwtbes were disallowed only if either the briber or the

deductible. recipient had been subject to criminal penalties or
criminal proceedings which were discontinued on the
Czech Republic basis of a discretionary decision by the prosecution.

Czech taxation law and regulations do not alloiew legislation adopted on March 24, 1999, elimi-
deductions of bribes paid to foreign public officialmated these conditions and denied the tax deductibil-
Deductibility is not possible even in cases where titg of bribes. The revised legislation is paragraph 4,
bribe could be treated as a gift. Gifts are deductifbection 5, sentence 1, number 10 of Biekommen-
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steuergesetin the Steuerenlastungsgezetf March draft legislation that would criminalize bribes to for-
24, 1999, as published in tfBundesgesetzblattated eign public officials as well as deny their tax deduct-

March 31, 1999 (BGBI I S. 402). ibility. At present, Luxembourg allows deductions for
bribes paid to foreign public officials as any business
Greece expense.
Greece does not allow the deductibility of bribes
to foreign public officials. Mexico
Mexico does not allow the deductibility of bribes
Hungary to foreign public officials since they would not meet

Hungary does not allow the deductibility of bribethe general requirements to qualify as deductible ex-
to foreign public officials since only expenses coypenses Such expenses must be strictly essential for
ered in the tax laws are deductible and the tax lati® purposes of the taxpayer’s activities and formally

do not include a specific reference to bribes. documented. Considering that bribes are treated as
illicit activities, such payments cannot meet the re-
Iceland quirements set forth in the Mexican Commerce Code.

Since June 1998, Iceland has not allowed the déierefore, the payment of a bribe is not a business
ductibility of bribes to foreign as well as domestiactivity and is not a deductible item.
public officials and officials of international organi-
zations on the basis of law (Section 52 of the Act NBhe Netherlands
75/1981 on Tax on Income and Capital as amended A new law, which entered into force as of Janu-

by Act No. 95/1998). ary 1, 1997, denies the deductibility of expenses in
connection with illicit activities if a criminal court has
Ireland ruled that a criminal offense has been committed. This

It is the view of the Irish Revenue Commissionerlgw will apply to bribes of foreign public officials only
on the basis of legal advice received, that bribes paitien Dutch criminal law is amended to ensure that
to foreign public officials are not deductible in prinbribery of foreign public officials is a criminal of-
ciple. These authorities doubt that the conditions fense. Until the criminal law incorporating the provi-
deductibility could ever be met in practice in Irelangions of the Convention into Dutch law is brought
Therefore, Ireland has not considered it necessaryirtto effect, bribes of foreign government officials will
introduce specific legislation to deny a deduction. remain deductible.

Under thel997 law, an income tax deduction is
Italy denied for costs connected with a criminal offense

Italy does not allow deductions for bribes paid tior which the taxpayer has been irrevocably convicted
foreign public officials. Legislation enacted in 1994y a Dutch criminal judge or has met the conditions
made gains from illicit sources taxable without abf a settlement in lieu of conviction. The period be-

fecting the nondeductibility of bribes. tween the deduction of costs connected with a crimi-
nal offense on the one hand and the conviction for a
Japan criminal offense or a settlement in lieu of conviction

Bribes are treated as an “entertainment expengai the other hand normally takes several years. The
under Japanese law; such expenses are not dedlagi-provides that these deductions will be disallowed
ible. Japan treats bribes of foreign public officials iand added back to income only if the bribe payment
the same way as bribes of domestic public officialmok place within the five years preceding the year of

Neither is tax deductible. the conviction or of meeting the conditions of the
settlement. The bribe payment is added back to in-
Korea come in the year in which the conviction becomes

Korea does not allow deductions for bribes paidevocable or the year in which the conditions of the
to foreign public officials since they are not considsettlement are met.
ered to be business-related expenses.
New Zealand
Luxembourg Legislation is being prepared to disallow deduc-
The Minister of Justice and Budget has preparéidns for bribery. At present, deductions are allowed
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for bribes paid to foreign officials, provided the rebribes to foreign public officials was submitted in

cipient is identified. spring 1998 to the cantons and other interested par-
ties for consultation. (Matters of direct taxation are
Norway mostly within the competence of the cantons.) This

Under Section 44, paragraph 1, litra a, subpanarocess has been completed, and the revised draft is
graph 5 of the Norwegian Tax Law, which was passatinost finished. The next step is the submission of
on December 10, 1996, Norway does not allow dtte draft bill to Parliament.
ductions for bribes paid to foreign private persons or There is a longstanding administrative practice un-

public officials. der which bribe and commission payments to non-
_ pay
Swiss recipients are considered business expenses,
Poland provided that their effective payment and their rela-

Poland does not allow the deductibility of bribeBonship to the business of the corporate taxpayer is
to foreign public officials. According to Polish lawproven.
bribery is illegal and an offense for both the briber
and the recipient of the bribe and both are punisfurkey
able. The provisions of the Corporate Tax Act and Turkey does not allow deductions for bribes paid
Personal Income Tax Act are not applicable to illegl foreign public officials because there is no explicit
activities. Therefore, gains and expenses connectatk allowing the deductibility of bribes.
with the offense of bribery cannot be taken into ac-
count by the tax authorities. As a result, the taxpaydnited Kingdom
is not allowed to deduct them from his income ex- Under Section 577A of the Income and Corpora-

penses concerning bribes to foreign officials. tions Tax Act 1988, enacted under the UK Finance
Act of 1993, the United Kingdom does not allow de-
Portugal ductions for any bribe if that bribe is a criminal of-

Portugal does not allow the deductibility of bribefense, contrary to the Prevention of Corruption Acts.
to foreign public officials. On December 20, 1997The UK has declared that the Prevention of Corrup-
Parliament adopted new legislation effective Janudrgn Acts apply to bribes to foreign public officials. If
1, 1998, to disallow any deduction referring to illegalny part of the offense is committed in the United
payments, such as bribes, to foreign public officialKingdom, for example the offer, agreement to pay,

the soliciting, the acceptance, or the payment itself, it
Slovak Republic would be caught by the corruption laws and would

The Slovak Republic does not allow deductiorthen not qualify for tax relief. In addition, UK tax
of bribes to foreign public officials or private periaws also deny relief for all gifts and hospitality given,
sons. Bribes are not considered as business-relasdabther or not for corrupt purposes.
expenses. Recipients of bribes are liable to criminal
prosecution. Expenses related to any bribes are hbiited States

deductible for taxation purposes. The United States does not allow deductions for
bribes paid to foreign government officials if that bribe

Spain is a criminal offense. Both before and after the United
Spain does not allow deductions for bribes pafstates criminalized bribery of foreign government of-

to foreign public officials. ficials, it denied tax deductions for such payments.
Before the enactment of the Foreign Corrupt Prac-

Sweden tices Act of 1977, tax deductions were disallowed for

A bill explicitly denying the deductibility of bribes payments that were made to an official or employee
and other illicit payments to foreign public officials wasf a foreign government and that were either unlaw-
presented to the Swedish parliament on December flif ,under U.S. law or would be unlawful if U.S. laws
1998, and was adopted by the Parliament on March 2&re applicable to such official or employee. The

1999. It will become effective on July 1, 1999. denial of the tax deduction did not depend on a con-
viction in a criminal bribery case. After the United
Switzerland States criminalized bribery of foreign government

A draft bill on the denial of tax deductibility ofofficials, U.S. tax laws were changed to disallow tax
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deductions for payments if made to foreign govern-
ment officials or employees and if unlawful under
the Foreign Corrupt Practices Act of 1977 (FCPA).
With respect to U.S. tax provisions for Controlled For-
eign Corporations, any payment of a bribe by a for-
eign subsidiary is treated as taxable income to the
U.S. parent. Also, to the extent relevant for U.S. tax
purposes, bribes of foreign officials are not permitted
to reduce a foreign corporation’s earnings and prof-
its. U.S. denial of tax deductibility or reduction of
earnings and profits does not depend on whether the
person making the payment has been convicted of a
criminal offense. On tax deductibility, Treasury has
the burden of proving by clear and convincing evi-
dence that a payment is unlawful under the FCPA.
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